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. The Prime Directive For Preserving the Record and Making Obijections at Trial

WHEN IN DOUBT -- OBJECT

A. This cannot be overstated. If you do not object, you have lost -- regardless of whether you are
right or wrong about the issue. If you do object, two things can happen, and both of them leave
your client in a better position than if you were silent:

1. The objection will be sustained. Whatever you were objecting to has been excluded,
and some prejudice has been kept out of the trial. You have also seized the moral high ground
for future objections, if the prosecutor violates the judge’s ruling.

2. The objection will be overruled. This is not great, but at least you have preserved the
issue so that on appeal or habeas, your client will have a chance for reversal. Almost as
important, you have begun to educate the judge on the issue, which maximizes your chances of
limiting the prosecution’s ability to expand the prejudice later in the trial.

B. Many lawyers are afraid to make objections because they think the court may get angry at
them for daring to object. There are two answers to this:

1. Itis more important to preserve your client’s right to appellate and habeas review than
it is to have the court happy with you.

2. If ajudge is going to get upset with you for objecting, he or she is probably the kind of
judge who is already upset with your very existence as a defense lawyer. It’s part of our job, so
we have to learn to live with it.

MYTH ALERT #1 Objecting too much will make the jurors angry:

When | took trial advocacy courses in law school, | was advised not to object too much,
because it will make the jury angry. This is nonsense for two reasons:

1. Jurors don’t get angry because you are objecting. They get angry if you are
behaving like a jerk when you object. Whining, eye-rolling and other stereotypical lawyer
histrionics might offend a jury. Making your objection in an intelligent, calm, sincere and
respectful-sounding way lets the jury know you are doing your job and care about your case.

2. The law professors who keep advising you not to object have never gone to jail
because they were procedurally barred from raising a winning issue on habeas. Your client
will.




Il. How to Prepare For Objections and Record Preservation

MYTH ALERT #2: You can’t prepare for trial objections. You just have to be
very smart and very fast on your feet.

This is also nonsense. It was probably made up by a trial attorney who was invited to
teach at an advocacy seminar, and wanted to convince the audience that he was smarter and
faster than they were. Like every aspect of a trial, knowing your theory of defense, thinking
about your case critically and doing your homework in advance will allow you to make
effective objections even if you are really slow on your feet.

A. Know your theory of defense inside out. Go through the exercise of writing out your theory
of defense paragraph. Know what story you are going to tell the jury that will convince them to
return the verdict you want.

B. Then ask yourself four questions:

1. What evidence, arguments and general prejudice might the prosecutor come up with
that will hurt my theory of defense?

2. What legal objections can I make to those tactics?

3. What evidence and arguments will the prosecutor offer in support of his or her
theory of the case?

4. What legal objections can | make to the prosecutor’s evidence and arguments?
C. Once you have answered these four questions, take the following steps:
1. Go to the law library and research the law on those objections.

2. If you find supportive law, make copies of the relevant cases or statutes. Bring them to
court with you, and cite them if you make a motion in limine.

D. If appropriate, make a motion in limine, in writing and on the record, to obtain the
evidentiary ruling you want before trial.

E. If amotion in limine is not appropriate, bring the copies of the law you have found with you
to trial. This will guarantee that when you make the objection, you will be the only one in the
courtroom who is able to cite directly relevant law.



MYTH ALERT #3: You have to choose between preserving the record, and
following a good trial strategy.

Baloney. If you know your theory of defense, you will know whether an objection
advances the theory or conflicts with it. Object when it advances your theory. Don’t object if
it conflicts with your theory. Just make sure you know the difference.

I11. How to Make Objections

A. Whenever you anticipate a problem, consider making a motion in limine to head off the
difficulty and get an advance ruling.

B. When you are unsure whether to object, DO IT. You have far less to lose if you have an
objection overruled than if you allow the damaging evidence in without a fight.

C. Be unequivocal when you object, don't waffle.

1. RIGHT: | object.
WRONG: Excuse, me you honor, but I think that may possibly be objectionable.

2. Don’t ever let the judge bully you into withdrawing an objection. If the judge goes
ballistic because you have made an objection, just make sure you get it all on the record --
including his ruling.

D. If the objection is sustained, ask for a remedy.

1. Mistrial.

2. Strike testimony.

3. Curative instruction.

E. If you realize that you have neglected to make an objection which you should have made:

1. DON'T PANIC -- but don't just forget about it.

2. Make a late objection on the record.

3. Ask for a remedy which the court can grant now.

a. Curative instruction/strike testimony.

b. Mistrial.



IV. If You Happen To Have A Capital Case, Remember To Make Objections On Non-Capital
Issues

NOTE: This particularly important because in many jurisdictions death penalty law is so bad that
if a reviewing court feels that an injustice is being done, you have to give the court a non-death
penalty issue on which to peg its reversal.

A. If you are objecting to the admission of evidence, raise every possible ground:

EX: If you are objecting to admission of a photo array, don’t just cite your state’s
equivalent of Wade. You may also wish to raise:

Suggestive behavior by police
Photo array unreliable based on nature of the witness
Right to counsel.
Fruit of an illegal arrest or other police misconduct.
Fruit of an illegally obtained statement
a. Coerced statement
b. Miranda
c. Right to counsel
6. The photo array is biased, based on the latest scientific research on photo arrays.
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B. If you are relying on scientific or technical information as the basis for your objection, give
the court a copy of the relevant articles in advance of the court proceeding. This not only helps
your chances of winning the objection, but it educates the judge about the issue.

C. Prosecutorial Misconduct in Summation

1. In General

a. It is not impolite to interrupt opposing counsel's summation -- it is
mandatory to preserve error and stop the prejudice.

b. Be sure to ask for some remedy any time an objection is sustained to remarks
in a prosecutor's closing argument.

1. Admonish the jury to ignore the statements.
2. Admonish the prosecutor not to do it again.
3. Mistrial.

2. Some common objections to prosecutorial summations.

a. Distorting or lessening the burden of proof.

b. Negative references to the defendant's exercise of a constitutional or statutory
right.



1. Pre- and post- arrest silence.
2. Requests for counsel.
3. Not testifying at trial.

c. Religious or patriotic appeals -- particularly now that the government is
asserting that everything it doesn’t like (including your client) is tied to terrorism.

d. Appeals to sympathy, passion or sentiment.

e. Name-calling or other invective directed at either the defendant, defense
counsel or the defense theory.

f. References to evidence that has been suppressed or not introduced.

g. Attacks on the defendant's character, when character has not been made an
issue in the case.

D. Some Common Obijections in the Evidentiary Portion of the Trial
1. Improper introduction of uncharged crimes or bad acts attributed to the defendant
2. The court improperly limited the defense right to cross-examine witnesses.

3. The court wrongfully permitted the prosecutor to cross-examine the defendant in a
prejudicial manner or about improper subjects.

a. The defendant's pre- and post-arrest silence.
b. The defendant's request for a lawyer and consultation with counsel.

4. The prosecutor tried to have a police officer testify about the defendant’s invocation of
his right to silence or his request for a lawyer.

5. Improper use of expert testimony.

a. There was no need for an expert because a lay jury could understand the
subject on its own.

b. The opinion evidence was given outside the area of the expert's expertise.
c. The expert is unqualified.

d. The expert’s opinion is so far outside the mainstream of current thought as to
be junk science. Make a Daubert challenge.




